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cryrl- No. 15-1-0102-01 KTN
(Declaratory Judgment)

MOTION FOR DETERMINATION AND
ISSUANCE OF A STAY; MEMORANDUM
IN SUPPORT OF MOTION; DECLARATION
OF.COLINSEL; EXHIBITS A-F; NOTICE OF
HEARING ON MOTION; CERTIF.ICATE OF
SERVICE

IN THE CIRCUIT COURT OF THE F'IRST CIRCUIT

STATE OF HAW

vs.

Defendants. HEARING

Date fd.TJ LcsiÇ

Time: Q:çero,n

Judge: The Honorable Karen T. Nakasone

No Trial Date

S MOTION FOR DETERMINATION ANT) ISSUANCE OF A STAY

COMES NOW, Plaintiff ASSOCIATION OF OWNERS OF KALELE KAI

("Association"), by and through attorneys, CHRISTOPHER SHEA GooDwIN, ATTORNEY
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AT LAW, LLLC, and CASE LOMBARDI & PETTIT, and hereby respectfully moves this

Ho¡i.orable Court for an order determining whether pre-judgment collection efforts threatened or

conducted by Defendant HITOSHI YOSHIKAWA are improper, and for a stay which precludes

any collection measures until entry of f,rnal judgment in this civil action.

Counsel for Defendant HITOSHI YOSHIKAWA have threatened on two occasions to

date, to pursue garnishment of the Association's assets, predicated on a non-binding arbitration

award despite the Association having made timely demands for trial de novo and timely filing

herein its Complaint and First Amended Complaint, in accordance with the applicable Hawaii

statute controlling this condominium dispute.

These threats by Defendant's counsel, if carried out, would interfere with the

Association's ability to conduct its affairs on behalf of its membership, and would have

poientially enorrnous negative implications on the Association and its membership, financial and

otherwise.

This Motion is made pursuant to HRCP Rule 7, HRCC Rule 7, the attached

Memorandum in Supporl of Motion, Declaration of Counsel, and Exhibits A-F, the records and

files of this action, and upon any information that may be adduced at a hearing on this Motion.

DATED: Honolulu, Hawaii, February 24,2015,

eølzg7
CHRßTOPHER Supe GOODV/IN
JOHN D. ZALEV/SKI
JANA M. NARUSE
Attorneys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF IiALELE KAI,

Plaintiff,

cryIL NO. 15-1 -0102-01 KTN

MEMORANDUM IN
SUPPORT OF MOTION

VS

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1-10,

Defendants

RT M

I. BACKGROLIND

This action involves a dispute between Plaintiff ASSOCIATION OF OWNERS OF

KALELE KAI ("Association") and Defendant HITOSHI YOSHIKAWA ("Yoshikawa").

Yoshikawa has moored a boat at the condominium project Kalale Kai, located in Hawaii Kai,

that is approximately twice the length of that permitted by the express language of the

Asriuciation' s Declaration.

Pursuant to Yoshikawa's demand, the parties participated in statutory non-bindins

arbitration conducted in accordance with HRS $514B-162.

On December 12,2014, the Arbitrator, Keith Hunter, issued a Partial Final Award.

On December 22,2014, the Association made a written demand for trial de novo upon

Yoshikawa in accordance with HRS $5148-163. Exhibit A.

On January 21,2015, the Association filed herein its Complaint for Trial De Novo in

accordance with the same statute. Exhibit B.
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On February 11,2015, the Arbitrator issued a Final Award of Arbitrator, which was

served on February 12,2015.

On February 13,2015, Yoshikawa's counsel threatened to "initíøte garníshment

proceedings of the Assocíøtion's øccounl' unless payment of the Final Award was not received

by February 20,2015. Exhibit C.

On February 20,2015, the Association made a written demand for trial de novo upon

Yoshikawa in accordance with HRS $5148-163, which also addressed the threat by Yoshikawa's

counsel, as follows:

It would be unluwful and highly improper to engøge ín "gørnìshment
proceedings" or other collection øttempts, predicøted on a non-binding uwørd
thøt ß the subject of ø de novo cívil øctíon ín Fírst Cìrcuit Court.

NOTICE is hereby provided to you ønd Mn Yoshikawu thøt engøging or
øttemptíng to engøge in any such conduct ìs likely to cøuse our clíent to sustøin
compensøtory ønd consequentiøl dømøges, ønd other harm, We urge you and
your clìent to consider ønd ødhere to Høwaíi løw prìor to tøkíng uny action.

Exhibit D.

Later that same day, the Association filed its First Amended Complaint for Trial De

Novo, pursuant to the same statute. Exhibit E.

On February 22,2015, Yoshikawa's counsel stated in parl: "Unless someone ssys

otherwíse from your side of the ledger beþre the close of business tomomow, we will indeed

begin collection efforts." Exhibit F.

II. DISCUSSION

At no time has judgment been entered in connection with this dispute, pursuant to HRS

$636-4 or otherwise. Only a non-binding arbitration award has been issued, which has been

timely appealed by filing of the present trial de novo action before in this Courl.

2
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Nor can judgment be issued under HRS $5148-162(Ð where, as here, trial de novo has

bee.r timely demanded, and this action for trial de novo timely ensued.

Detrimental and potentially devastating effects could occur from an attempted

garnishment or other judgment collection measures, which indeed, may be the reason why

Yoshikawa's counsel has resorted to making such threats.

The Association requests that the Court determine any garnishment or other judgment

collection activities would be improper and stay any such activity from commencing or

occurring.

A. Garnishment Is Improper Where. As Here. the Association Timely Demanded
Trial De Novo and Timely Filed a Complaint for Trial De Novo

The Association's written demands for trial de novo and its Complaint and First

Amended Complaint for Trial De Novo (frled herein on January 21,2015 and February 20,2075,

respectively) were timely made in accordance with HRS $ 514B-163.

HRS $ 5148-163 states in part (emphasis added):

(a) The submission of any dispute to an arbitration under section 514B-162
shall in no way limit or abridse the rieht of any parfy to a trial de
novo

(b) Written demand for a trial de novo by any party desiring a trial de novo
shall be made upon the other parties within ten days after service of the
arbitration award upon all parties and the trial de novo shall be filed in
circuit court within thirty days of the written demand. Failure to meet
these deadlines shall preclude a party from demanding a trial de novo.

(c) The award of arbitration shall not be made known to the trier of fact at a
trial de novo.

The Association made timely written demands for trial de novo upon Defendant's

counsel within 10 days of service of the partial award and final arbitration award.

3
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Likewise, the Association f,rled its Complaint and First Amended Complaint timely

within 30 days of the Association's written demands for trial de novo.

To garnish the Association's financial accounts, Yoshikawa must first obtain ajudgment

and thereupon request the Court to issue a garnishee summons.

HRS $ 636-4, which recites post-judgment procedures, states in part (emphasis added):

Any creditor who has obtained a iudgment in any court, or the
creditor's successor in interest when that interest appears of record, may apply to
the court for the issuance of orders, summons, or subpoenas, in order that the
judgment debtor, and any other person having any knowledge about the affairs or
property of the judgment debtor,may be examined orally before, or as directed
by, a judge of the court as to any and what property the debtor owns or has an
interest in and what debts are owing to the debtor, and the court may issue such
orders, summons, or subpoenas, for the examination of the judgment debtor and
any other person having any knowledge about the affairs or property of the
judgment debtor, and for the production of any books or documents.

The plain language of the statute demonstrates that a'Judgment" is necessary for a

"creditor" to obtain or the court to issue any orders, summons or subpoenas relating to the

judgment debtor. To obtain a judgment, Yoshikawa must obtain conJirmøtion of the non-

bin.'Jing award pursuant to HRS $5148-162.

HRS $5748-162, subsection (f), states as follows (emphasis added):

The award of the arbitrator shall be in writing and acknowledged or
proved in like manner as a deed for the conveyance of real estate, and shall be
served by the arbitrator on each of the parties to the arbitration, personally or by
registered or certified mail. At any time within one year after the award is made
and served, any party to the arbitration may apply to the circuit court of the
judicial circuit in which the condominium is located for an order confirming the
award. The court shall grant the order confTrming the award pursuant to
section 658A-22, unless the award is vacated, modified, or corrected, as provided
in sections 658A-20,658A-23, and 6584-24, or a trial de novo is demanded
under subsection (h), or the award is successfully appealed under subsection (h).
The record shall be filed with the motion to confirm award, and notice of the
motion shall be served upon each other party or their respective attorneys in the
manner required for service of notice of a motion.

4
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B. Requested Relief

Yoshikawa and his counsel have threatened to commence immediate collection activities

against the Association, yet they have failed to obtain - or even request - confirmation of the

non-binding arbitration award in this action. Importantly, HRS $ 5 I 4B- I 62 does not allow for

conf,rrmation of the award even if Yoshikawa made such a motion, because confirmation was no

longer available when Plaintiff timely made its demands for trial de novo and timely filed its

Complaints trial de novo in the present action.

Given that Yoshikawa's threats are improper, and the potentially devastating implications

if they are carried out, Yoshikawa should be ordered to refrain from carrying out his threats, to

wit: any judgment collection activity of any nature.

M. CONCLUSION

The Association respectfully requests that this Motion be GRANTED

DATE: Honolulu, Hawaii, February 24.2015.

PHER GOODV/IN
JOHN D. ZALEWSKI
JANA M. NARUSE
Attorneys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAV/AII

ASSOCIATION OF OV/NERS
OF KALELE KAI,

CIVIL NO. ls-l-0102-01 KTN

Plaintift
DECLARATION OF COTINSEL;
EXHIBITS A-F

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1-IO,

Defendants.

DECLARATION OF COLINSEL

I do hereby declare under penalty of law that the following is true and correct:

1. I am an attorney of the law firm Case Lombardi &, Pettit ("CLP"), and licensed to

pra.:tice law before all courts in Hawaii, and an attorney of record for Plaintiff ASSOCIATION

OF OWNERS OF KALELE KAI (the "Association").

2. Attached hereto as Exhibit A is a true and complete copy of the Association's

written demand for trial de novo dated December 20,2014 and served on counsel for Defendant

HITOSHI YOSHIKAWA ("Yoshikawa") via fax and email on December 22,2014.

4. Attached hereto as Exhibit B is a true and complete copy of the Association's

Complaint for Trial De Novo; Summons filed herein on January 21,20t5.

5. Attached hereto as Exhibit C is a true and complete copy of an email sent

February 13,2015 from Lauren McDowell, Esq., on one of Yoshikawa's counsel, to counsel for

the Association.

6. Attached hereto as Exhibit D is a true and complete copy of the Association's

written demand for trial de novo dated February 20,2015,

vs.
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7. Attached hereto as Exhibit E is a true and complete copy of the Association's

First Amended Complaint for Trial De Novo; Summons filed herein on February 20,2015.

5. Attached hereto as Exhibit F is a true and complete copy of an email sent

February 20,2015 from Teny Revere, Esq., on one of Yoshikawa's counsel, to counsel for the

Association

DATED: Honolulu, Hawaii, February 2!^2015.

'{"-ã"2@fJana M. Naruse
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Lissa H. Andrews
James M. Cribley
Stacey WE. Foy
Adelberl Green
Michael L. Lam
Dennis M. LombardiT
Michael R. Marsh

Jon M.H. Pang
Ted N. Pettit, Ph.D.
Eslher H. Roberts
Lauren R. Sharkey
Mark G- Valenciâ
Nancy J. Youngren
John D. Zalewski

t A Lâw Corporalion

Dan¡el H. Case (Retlred 2012)

Terrance M. Revere, Esq.
Lauren C. McDowell, Esq.
Pali Palms Plaza
Noflh Kalaheo Avenue, Suite A30i
Kailua, Hawaii 96734

Case LoMeeRDr & Pprrrr
A LAW CORPORATION

PACIFIC GUARDIAN CENTER, MAUKA TOWER
737 BISHOP SÏREET, SUITE 2600
HONOLULU, HAWAil 96813-3283

TELEPHONE: (808) 547-5400
FACSIMILE: (808) 523-1888

E-mail: info@caselombardi.com
http ://www. caselombard i.com

December 20,2014

Of Counsel
John R. Dwyer, Jr.
Gregory M. Hansen

Freder¡ck W. Rohlfing lll

VIA EMAIL ATTACHMENT
& FACSIMILE 808 791-9551

David G. Br¡ttin
l-larr¡son K. Goo
Ryan M. Hamaguch¡
Lisa K. Johnson
Samuel W King ll

M¡chael G. Kozak
Angela S. Kuo
Dana R. Lyons
Jana M. Naruse

Re: Yoshikawa vs. Association of Owners of Kalele Kai

Dear Counsel

In accordance with HRS $5148-163(b),! please be advised that Association of Owners of
Kalele Kai hereby makes its written demand for a trial de novo in connection with any and all
claims, counterclaims, and defenses asserted in the non-binding arbitration proceeding between
your client, Hitoshi Yoshikawa, and our and Mr. Goodwin's client, the Association of Owners of
Kalele Kai, in DPR Arb. No. 13-0496-4, including but not limited to the "Arbitrator's Partial
Final Award" dated December 12,2074,2 ancl any other rulings made therein or which may be
made in that proceeding.

' HRS $5 l4B- 163 is entitled "Trial de novo and appeal" and provides as follows:

(a) The submission of any dispute to an arbitration under section 5148-162 shall in no way limitor
abridge the right ofany parly to a trial de novo-

(b) Written demand for a trial de novo by any party desiring a trial de novo shall be made upon the other
pafties within ten days after seryice of the arbitration award upon all parties and the trial de novo shall
be filed in circuit court within thirty days of the written demand. Failure to meet these deadlines shall
preclude a parly fì'om demanding a trial de novo.

(c) The award of arbitration shall not be made known to the trier of fact at atrial de novo.
(d) In any trial de novo demanded under this section, if the party demanding a trial de novo does not

prevail at trial, the pafy demanding the trial de novo shall be charged with all reasonable costs,
expenses, and attorneys' fees of the trial. When there is more than one party on one or both sides of an
action, or more than one issue in dispute, the court shall allocate its award of costs, expenses, and
attorneys' fees among the prevailing parties and tax such fees against those nonprevailing parties who
demanded a trial de novo in accordance with the principles of equity. !L2004, c 164, pt of $21

2 The caption of the Partial Final Award refem to the "Association of Apartment Owners of Kalele
Kai" as "Respondent," which is erroneous in two respects: (1) the coffect name of the entity is
Association of Owners of Kalele Kai; (2) its capacity in the non-binding arbitration has been that of both
a Respondent and a Counterclaimant.

MEIVIBER OF LEX MUNDI. THE WORLD'S LEADING ASSOCIATION OF INDEPENDENT LAW FIRMS
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Terrance M. Revere, Esq,
Lauren C. McDowell, Esq.
December 2A,2074
Page2

Please be advised that the Association of Owners of Kalele Kai will, absent a resolution
in the interim, file a Complaint for Trial De Novo in the First Circuit Court of the State of
Hawaii within 30 days of this written demand, pursuant to HRS $5148-163(b).

Please be further advised that it is the preference of the Board of Directors to resolve this
dispute on terms that are reasonable and mutually acceptable to both the Association and Mr.
Yoshikawa. Toward that end, on December 12,2014, you suggested via email that an effort be
undertaken to resolve this matter. We replied to your e-mail, and requested specificity or
suggestions regarding a proposed resolution. On December 18, 2014,we followed up again, by
sending a Rule 408 proposal letter or you and your client's review and response. Our client
remains interested in any specihc proposals and/or a productive dialog aimed at reaching a
reasonable resolution in lieu of further litigation.

As both the undersigned ancl Mr. Goodwin are prepared to recommend our client
participate in mediation, please advise whether your client is willing to participate in mediation
in an attempt to reach a permanent resolution of this dispute.

Thank you for your attention to this matter.

Very truly yours,

CASE LOMBARDI & PETTIT

J D. Zalewski
Jana M. Naruse

c: Chris Goodwin, Esq
Client

2
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CHRISTOP}IER SHEA GOODWIN, AAL LLLC
CHRISTOPHER SHEA GOODWIN 5925
THOMAS D. SANDS 9682
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 1640
Honolulu, Hawaii 96813
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CASE LOMBARDI & PETTIT
JOHN D. ZALEWSKI 4718
JANA M. NARUSE 8966
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hawaii 96813

Attorneys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

CTVIL NO. 15- 1 -o 1 o2 -01 l{T ll

(Declaratory Judgment)

Plaintiff, COMPLAINT FORTRIAL DE NOVO;
SUMMONS

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1-10,

Defendants.

COMPLAINT FOR TRIAL DE NOVO

COMES NOW, Plaintiff ASSOCIATION OF OWNERS OF KALELE KAI

("Association"), by and through attorneys, CHRISTOPI{ER SHEA GOODWIN, AT-IORNEY

AT LAW, LLLC, and CASE LOMBARDI & PETTIT, and files its Complaint for Trial De Novo

pursuant to HRS $5148-163 against Defendant HITOSHI YOSHIKAWA ("Yoshikawa") and

avers and alleges as follows: 
I do hereby certify that this is a full, lrue and

on file in this ofice.

vs.
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PARTIES

1. The Association is a Hawaii nonprofit condominiurn association existing pursuant

to Hawaii Revised Statutes Chapter 5148, formed in accordance with and governed by the

Declaration of Condominium Property Regime recorded in the State of Hawaii Bureau of

Conveyances as Document No. 93-089469 on June 1,1993, as amended ('Declaration') and the

Bylaws of the Association of Owners of Kalele Kai in the State of Hawaü Bureau of

Conveyances as Document No. g3-87470recorded on June 7,1gg3,as amended f'Bylaws").

2. Yoshikawa is a member of the Association, and owns Apartment No. 106, also

known as TH1006, and Boat Moorings Nos. 28-33 appurtenarrt thereto, at the residential

condominium project known as Kalele Kai, located at 1 Keahole Place, Honolulu , Hawaü 96825

("Property"), by virtue of the Apartment Deed (With Boat Moorings), recorded in the State of

Hawaii Bureau of Conveyances as Document No. 2010-165562 on November 1, 2010.

3. DOE Defendants 1-10 are persons, corporations, entities or goverrìmental units

which in some manner presently unknown to the Association are liable to the Association, have

engaged or involved in the activities alleged herein and/or were in some manner responsible for

the injuries or damage to the Association, and whose true names, identities and capacities are

presently unknown to the Association or its attomeys. The Association will substitute the true

names, identities, capacities, activities and/or responsibilities when the same are ascertained.

4. The acts and omissions alleged herein occurred in the City and County of

Honolulu, State of Hawaii. The amount of damages suffered bythe Association as a result

thereof is in excess of the jurisdictional requirements of this Court.

2
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FACTS

5. The Declaration and Bylaws run with the land.

6. The Declaration and Bylaws ale restrictions stated in to Yoshikawa's

Apartment Deed.

7. As a member of the Association and an orvner of a unit at Kalele Kai, Yoshikawa

is obligated to comply strictly with the Declaration and Bylaws.

8. Declaration $5 restricts the use of the boat rnoorings to boats no larger

than twenty-three (23) feet in length.

9. Pursuant to Declaration $5, all boat rnoorings at Kalele Kai are limited

cofilmon elements, with the exception of Boat Moorings Nos. 7 and 8, which are

coÍrmon elements.

10. Declaration $5 provides in part (emphasis added):

Common Elements. One freehold estate is hereby designated in ail of the

remaining portions and appurtenances of the Project (hereinafter referred to as the

"commorl elements"), including specifically but not limited to:

(a) The Land in fee simple;

(b) A1l structural cornponents [.-.];

G) All walkwavs. includins the mooring walkwavs- and interior
roadways located upon the Land; [...]

ú) Two f2) boat moorines (desienated B7 and 88 on the Condominium
-L-11 1-- restricted to use L-. boats no +L-- +..,^-+., +L-^^\¡lonVT'lra lrnq* m

(23) feet in leneth and shall be subject to that certain Declaration of Protective Provisions
dated January 30,1991, recorded in the Bureau as Document No. 91-026955, as amended

(hereinafter referred to as the "Declaration of Protective Provisions (Hawaii Kai
Marina)") and any rules and regulations promulgated thereunder, this Declaration, the
Bylaws and anyhouse rules adoptedby the Board. All remainins boat moorinss of the
Proiect shall be desiqnated as'6Hmited common elements" appurtenant to
desiçnaterl rn rrnifs es descrihed in more detail harain trelnw' t..l

3
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11. Declaration $5 further provides in part (emphasis added):

Limited Common Elements:
The foilowing common elements, (hereinafter refened to and designated as

"limited common elernents"), are hereby set aside and reserved for the exclusive use of
certain condominium rmits, and such condominium units shall have appurtenant thereto

exclusive easements for use of such limited coûtmon elements. The limited common
elements so set aside and reserved are as follows: [...]

(b) All boat moorinss shall be identified bv the letter c(8" and a number.
Condominium unit 3110 initiallv shall have appurtenant thereto boat moorines Bl
throush 86. inclusive. and B9 through 860, inclusive, as designated on the

Condominium Map. Notwithstanding any provision of this Declaration, the Developer,

as the initial owner of condominium unit 31 10, shall have the right to amend this
Declaration (1) prior to the conveyance of condominium unit 3110, to transfer and

redesignate any unsold boat moorings from condominiurn unit 3110 to any other
condominium unit(s), and (2) as often as is necessary thereafter, to transfer and

redesignate any unsold boat moorings from any condominium units owned by the

Developer to any other condominium unit(Ð. Such transfers and redesignations shail be

effectuated by amendments to the Declaration signed by the Developer and recorded in
the Bureau. Such condominium units shall enjoy the exclusive use of the boat moorings
appurtenant thereto, subject to that certain Declaration of Protective Provisions (Hawaü

Kai Marina) and any rules and regulations promulgated thereunder, this Declaration, the

Byiaws and any house rules adopted by the Board. The relocation and/or removal of boat
accordance ds

be adopted b)¡ the Board. Notwithstanding any provision of this Declaration, owners

shail have the riglrt to transfer and change the designation of boat moorings which are

appurtenant to their respective condominium units by recordation inthe Bureau of an

amendment to this Declaration and appropriate conveyance document, both signed by the

seller and the buyer of the boat mooring, and their respective mortgagees, if any-

The boat mooring shall be restricted to use bv boats no larger than
twentv-three f23) in lensth. The ow¡rer of a unit to which a

boat mooring is appurtenant. at such owner's sol@
reuair the boat in a sood^ safe and clean nrovided- that if
owner fails to maintain and/or repair the boat mooring in a sood. safe and clean

condition. the Association ma..r arrange for the maintenance and/or repair work to
be performed and the aetual cost of such work plus areasonable administrative
fee as ma:/ be levied bli the Board shall be charged to the owner so long as the

the owner
and/or repair work, the estimated cost of such work and the estimated
administrative fee arransins for such work on behalf of owner- and fii) the

owner fails to notifi¿ the Association in writing within seven (7) days of owner's
receipt of the Associationrs notice that owner has made arrangements for such

I This sentence was added by the Tenth Declaration Amendment recorded in the State of
Hawaii Bureau of Conveyances on August 28,2009,

293001212066463.2
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maintenance and/or repair work to be performed. the person or persons who will
-prFnm $rch u¡nr1¿ enÁ fh ãqfa crrnlr rtrn¡L.ttil1 lrarti-

12. The Declaration $13 provides in part (emphasis added):

Compliance with Declaration. Bvlaws and the Äct. All owners, their
tenants, families, employees? seryants, guests, and any other persons who may in
any manner use the Project, shall be bound bv and comply strictlv with the
provisions of this l)eclaration, the Bylaws, the Act, all agreements. decisions
and determinations by the Association as are lawfullv made or amended
from time to time, that certain Declaration of Restrictive Covenant (Private Pmk)
dated June 3,1991recorded in the Bureau as Document No. 91-1193i3
(hereinafter referred to as the "'Declaration of Restrictive Covenant (Private
Park)"), and the Declaration of Protective Provisions {Hawaii Kai Marina), and
failure to comply with anv of the same shall be srounds for an action to
lecover sums due for damages or iniunctive relief. and anv other remedies
available in law or in equity. maintainable by the Board or managing agent on
behalf of the Association or, in a proper case, by any aggrieved owner- [...]

13. In early 2011, the Association requested an assessment of the condition of

its marina consisting of theboat mooring walkways and boatmoorings for repairs and

rnaintenance.

14. Pursuant to recommendations received from by two qualified consultants,

the Association awarded a contract to Beilingþam Marine to perform repairs and

renovations to the Kalele Kai marina. These repairs and renovations rilere completed in

2072.

15. In2A12, the Association assessed each boat moorillg owner a special

assessment of $2,000 per mooring, athibutable to costs incurred to repair and renovate

the marina. Yoshikawa was assessed $ 12,000 pursuant to his ownership of six

appurtenant boat moorings.

16. On or around November 30,2072, Yoshikawa, through his representative

Kazuhiko Udagawa, infonned the Association of his intent to purchase a Riviera 43

Offshore Express, measuring approximately 49 feet and 4 inches in length.
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17 . Prior to Yoshikawa's purchase of a Riviera 43 Offshore Express, the

Association, througþ both its Resident Manager and General Counsel, advised

Yoshikawa of the Declaration's 23 foot boat lengIh restriction, that Yoshikawa lacked

approval to moor a boat in excess of 23 feet in length at Kalele Kai, and that the Board of

Directors of the Association objected to Yoshikawa's intention to moot a boat in excess

of 23 feet in length at Kalele Kai.

18. The foregoing communications by the Association were expressed in

person and in writing to Yoshikawa, his agent, Mr. Udagawa, and his fiancé and now

spouse, Maiko Sakata (Yoshikawa), and in writing to his lega1 counsel.

19. Notwithstanding multþle communications of the Association's objections

and concems made to Yoshikawa, and without Association approval, Yoshikawa

proceeded to purchase the Riviera 43 Offshore Express which he named the "ROLA,"

and rnoored the ROLA for the first time at Kalele Kai on October, 28,2A13, one (1) day

before Mediation was scheduled to commence between the parties.

20. The Association through its Resident Manager issued a written Notice of

Violation to Yoshikawa, and made subsequent written demands upon Yoshikawa to

l:emove the ROLA and comply with the Declaration, yet Yoshikawa remains in violation.

21. From October 28,20L3 to present, Yoshikawa continues to rnoor the

ROLA Kalele Kai, in ongoing and material violation of the Declaration's 23 foot boat

length restriction.

. 22. The ROLA is the only boat presently moored at Kalele Kai in violation of

the Declaration's 23 feet boat length.

6
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COUNT I
Declaratory and Iniunctive Relief

23. The Association incorporates by reference herein all paragraphs in this Complaint

as if fully set forttr herein.

24. Pursuant to Hawaii Revised Statutes Chapter 632, arrd Rule 57 of the Hawaii

Rules of Civil Procedure, the Association seeks declaratory relief and final adjudication as to the

rightr and iiabilities of the parties herein, as follows:

(a) That Yoshikawa has materiall¡ intentionallS and openly violated the 23-

foot boat length restriction set forth in the Declaration $5.

(b) That the Kalele Kai boat dock area and, boat moorings were and me

designated properly as limited coÍrmon elements in accordance with Deciaration $5-

(c) That the special assessment for repair costs which was imposed on

Yoshikawa, and all other appurtenant boat rnooring owners, was and is valid, proper, and

in accordance with Declaration $5.

25 . The Association seeks injunctive relief and the issuance of a permanent injunction

which cornpels Yoshikawato immediately andpermanentlyremove the ROLA ûom Kalele Kai,

in accordance with the Declaration and Hawaii law.

COUNT II
Breach of Governing Documents

26. The Association incorporates by reference herein ail paragraphs in this Complaint

as if fully set forth herein.

27. Yoshikawa, as an owner at Kalele Kai and member of the Association, is

obligated to comply strictly with the Association's governing documents, inciuding the

Declaration, Bylaws and House Rules pursuant to the Declaration $13 and HRS $ 5l4B-712.
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28. Yoshikawahas breached the Association's goveming documents, which entitled

the Association to damages, in an amount to be proven at trial.

PRAYERS FOR RELIEF

The Association respectfully prays that the Court GRANT the following relief,

A. A declaration that Yoshikawa has materiall¡ intentionally, and openly violated the

Declaration's 23-foot boat length restriction, and he has failed to comply strictly with

the restriction in accordance with his obligation owed as amember of the

Association and an owner at Kalele Kai.

B. A permanent and mandatory injunction that compels Yoshikawato strictiy

immediately, and permanently comply with the Declaration, remove the ROLA from

Kalele Kai, and permanently enjoin Yoshikawa from mooring a boat at Kalele Kai

over23 feet in iength.

C. A declaration that the Kalele Kai boat dock area and boat moorings were and are

designated properly as limited cofilmon elements fur accordance with the Declaration-

D. A declaration that the special assessment for repair costs imposed on Yoshikawa and

all other boat rnooring owners was and is valid, proper, and in accordance with the

Declaration.

E. A ruling that Yoshikawa breached the Association's governing documents and is

liable to the Association for damages, including, but not limited to, generú,

compensatory, special and punitive damages, in an amount to be proven atúal;

F. For an award in favor of the Association for its reasonable attorneys' fees and costs

from Yoshikawa; and

8
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G. For such other relief which this Court finds is just and equitable.

DATED: Honolulu,Hawaii,Jenugfy2L_201_5.

GOODWIN
THOMAS D.
JOHN D. ZALEWSKI
JANAM. NA.RUSE
Attomeys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI

9
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

CIVIL NO.

SUMMONS
P1aintiff,

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1-10,

Defendants

ST]MMONS

STATE OF HAWAII

TO TIIE ABOVE-NAMED DEFENDANT

You are hereby summoned and required to file with the Court and serve upon

PlaintifPs attomeys, Christopher S. Goodwin AAL, LLLC, whose address is at Pacific Guardian

Center, Mauka Tower, 737 Bishop Street, Suite 1640, Hanolulu, Hawaü 96813 and Case

Lombardi and Pettit, whose address is Pacifrc Guardian Center, Mauka Tower, 737 Bishop

Street, Suite 2600, Honolulu, Hawaii 96813, an answer to the Complaint that is attached. This

action must be taken within twenty (20) days after service of this srÍnmons upon you, exclusive

ofthe day ofservice.

If you fail to make your answer within the twenty Qt) day time limi! judgment by

default will be taken against you for the relief demanded in the Complaint.

This summons shail not be personally delivered between 10:00 p.m. and 6:00 a.m. on

premises not open to the general public, unless a judge of the above-entitled court permits, in

writing on this summons, personal delivery during those hours.

vs.
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A failure to obey this summons may result in an entry of default and default judgment

against the disobeyingperson or party.

DATE ISSUED: Honolulu, Hawaii, JAN 21 2015

lr.oHlilo

CLERK OF THE ABOVE- COURT

2
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Jana M. Naruse

From:
Sent:
To:
Cc:

Subject:
Attachments:

Lau ren McDowell < lau ren@ revereandassociates.com >

Friday, February L3, 201-5 Ll-:l-4 AM
Jana M. Naruse;John Zalewski; Chris Goodwin
Terry Revere

Fwd: 1-3-0496-A:Yoshikawa v. AOAO Kalele Kai

winmail.dat

Dear Counsel,

Please pass on this Final Award and this email to the Board and the Association's insurer. We
are requesting payment pursuant to the Arbitrator's Final Award within one week, on February
20,2015. We respectfully request that you confirm that payment will be made on that date. In
the unfortunate event that payment is not received on February 20,2015 we will be forced to
immediately file a motion with the Circuit Court and will initiate gamishment proceedings of the
Association's account.

Thank you,
Lauren

Lauren C. McDowell, Esq

Revere & Associates, LLLC
P*hPalmsPlaza
970 N. I(alaheo Avenue, Suite 4301
I{ailua, Hawaïi 96734

Ditect Line (B0B) 791-9554
Office: (808) 791-9550
lauren@tevereandas s ociates. com

CONFIDENTIALITY: The information contained in this e-mail and any attachment is confidential and is
intended only for the indicated recipient(s). This e-mail may be an attorney-client communication and, as such, is
privileged and confidential. If the reader of this e-mail message is not the intended recipient (or the person
responsible for the delivery of this e-mail message to an intended recipient), you are hereby notifred that you have
received this document in error, and that any reuse, review, printing, dissemination, distribution or copying of this
message is strictly prohibited. If you have received this e-mail in error, please reply to inform the sender and delete
it without printing or making any copies of it.

Begin forwarded message:

From: Coleen Tasaka <ColeenTasaka@dprhawaii.com>
Subject: l3-0496-A: Yoshikawa v. AOAO Kalele Kai
Date: February 12,2015 at 9:39:34 AM HST
To : "'terry@revereandassociates. com "' <te rry@ revereand associates. com > , "'Lauren
McDowell (lauren@revereandassociates.com)"' <lauren@revereandassociates.com>,
"inaruse@caselom bard i. co m" < ina ruse@caselo m ba rd i. com >

1 ail#;;;;T



"izalewski(Ocase " < >,
"'chris@christophersheaqoodwin.com"' <chris@christophersheaqoodwin.com>
Cc: Keith H unter <Keith H unter@d prhawaii.co m>

Attached is the Final Award of Arbitrator in the above-referenced matter

A hard copy will be put in the U.S. mail.

Coleen Tasaka
Case Manager
Dispute Prevention & Resolution
1003 Bishop Street, Suite 1155
Honolulu, Hawaii 96813
Phone: 808-523-7234
Fax: 808-599-9100
Email : coleentasaka@dprhawaii. com<mailto : coleentasaka@dprhawaii. com>

2



Lissa H. Andrews
iames M. Cribley
Stacey W.E. Foy
Adelbert Green
M¡chael L- Lam
Dennis M. Lombardit
Michael R. Marsh

Jon M.H. Pang
Ted N. Pettit, Ph.D.
Esther H. Roberts
Lauren R. Sharkey
Mark G. Valenc¡a
Nancy J. Youngren
John D. Zalewski

t A Law Corporalìon

Daniol H. Case (Retired 2012)

Terrance M. Revere, Esq.
Lauren C. McDowell, Esq.
970 North Kalaheo Avenue, Suite A30l
Kailua, Hawaii 96734

Cess Lovrnenor & Psrrrr
A LAW CORPORATION

PACIFIC GUARDIAN CENTER, MAUKA TOWER
737 BISHOP STREET, SUITE 2600
HONOLULU, HAWAII 9681 3.3283

TELEPHONE: (808) 547-5400
FACSIMILE: (808) 523-1888

E-mail: info@caselombardi.com
http://www.case lom bard ¡.com

February 20,2A15

SamuelW. King ll

Of Counsel
John R. Dwyer, Jr.
Gregory M. Hansen

Freder¡ck W. Rohlfing lll

VIA EMAIL ATTACHMENT
& FACSIMILE 808 791-9551

David G. Britt¡n
Harr¡son K. coo
Ryan M. Hamaguchi
Lisa K. Johnson

Michael G. Kozak
Angela S. Kuo
Dana R.
Jãnâ M.

Lyons
Naruse

Re: Yoshikawa vs. of Owners of Kalele Kai

Dear Counsel

In accordance with HRS $5148-163(b),1 please be advised that Association of Owners of
Kalele Kai hereby makes its written demand for trial de novo in connection with any and all
claims, counterclaims, and defenses asserted in the non-binding arbitration proceeding between
your client, Hitoshi Yoshikawa, and our and Mr. Goodwin's client, the Association of Owners of
Kalele Kai, in DPR Arb. No. 13-0496-4, including but not limited to the "Final Award of
Arbitrator" dated February 1 I , 201 5 , which was seled on the undersigned counsel on February
12,2015, and the "Arbitrator's Partial Final Award" dated December 12,2014, which is
referenced in and attached to the aforementioned Final Award of Arbitrator.2

' HRS $5148-163 is entitled "Trialde novo and appeal" and provides as follows:

(a) The submission of any dispute to an arbitration under section 514P.-162 shall in no way limit or
abridge the right ofany party to a trial de novo.

(b) Written demand for a trial de novo by any party desiring a trial de novo shall be made upon the other
pafties within ten days after service of the arbitration award upon all parties and the trial de novo shall
be filed in circuit court within thiÉy days of the written de¡nand. Failure to meet these deadlines shall
preclude aparty fiom dema¡rding a trial de novo.

(c) The award of arbitration shall not be made known to the trier of fact at a trial de novo.
(d) In any trial de novo demanded under this section, if the party demanding a trial de novo does not

prevail at trial, the party demanding the trial de novo shall be charged with all rcasonable costs,
expenses, and attorneys' fees of the trial. When tl-rere is more than one paÉy on one or both sides of an
action, or more than one issue in dispute, the coufi shall allocate its award of costs, expenses, and
attorneys' fees among the prevailing pafties and tax such fees against those nonprevailing parties who
demanded a trial de novo in accordance with the principles of equity. lL 20A4, c 164, pt of $2]

t Simila. to the Partial Final Award, the Final Award of Arbitrator is en'oneous in many respects.
Indeed, the captions erroneously refer to our and Mr. Goodwin's client as the "Association of Apartment
Owners of Kalele Kai" and "Respondent." In fact (l) the con'ect name of the entity is Association of
Owtters of Kalele Kai; (2) its capacity in the non-binding arbitration has been that of both a Respondent
and a Counterclaimant.

MEMBER OF LEX MUNDI, THE WORLD'S LEADING ASSOCIATION OF INDEPENDENT LAW FIRMS
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Terrance M. Revere, Esq.
Lauren C. McDowell, Esq
Februaly 20,2015
Page2

This demand for trial de novo incorporates by reference our letter making demand for
trial de novo dated December 20,2014, sent in connection with the Arbitrator's Partial Final
Award, which was timely transmitted to you.

Finally, Ms. McDowell's email of February 13,2015 threatens to"immediatelyfile a
motionwith the Circuit Court andwill initiate gørnishment proceedings of the Association's
Qccount" unless payment of the (non-binding) award is received by February 20,2015,i.e.,
today.

It would be unlawful and highly improper to engage in"garnishmenî proceedings" ot
other collection attempts, predicated on a non-binding award that is the subject of a de novo civil
action.in First Circuit Court.

NOTICE is hereby provided to you and Mr. Yoshikawa that engaging or attempting to
engage in any such conduct is likely to cause our client to sustain compensatory and
consequential damages, and other harm. We urge you and your client to consider and adhere to
Hawaii law prior to taking any action.

Very lruly yours,

CASE LOI\4BARDI & PETTIT

$õ^@-
John D. Zalewski
Jana M. Naruse

c: Chris Goodwin, Esq.
Client
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CHRISTOPHER SHEA GOODWIN 5925
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 1640
Honolulu, Hawaii 96813

CASE LOMBARDI & PETTIT
JOHN D. ZALEWSKI 4718
JANA M. NARUSE 8966
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hawaii 96813

Aftomeys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI

¿üfi rffi e0 pfl [¡ 0B
;.,
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.CLEIiH

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAV/AII

ASSOCIATION OF OWNERS
OF KALELE KAI,

cruIL NO. I s-1-0102-01 KTN
(Declaratory Judgment)

Plaintiff, FIRST AMENDED COMPLAINT FOR
TRIAL DE NOVO; SUMMONS

DOE DEFENDANTS I-IO,

Defendants.

F'IRST,{MII,NDF"D Cí)MPI FORTRIAL DE NOVO

COMES NOW, Plaintiff ASSOCIATION OF OWNERS OF KALELE KAI

("Association"), by and through attorneys, CHRISTOPHER SHEA GOODWIN, ATTORNEY

AT LAW, LLLC,and CASE LOMBARDI & PETTIT, and files this First Amended Complaint

for Trial De Novo pursuant to HRS $5148-163 against Defendant HITOSHI YOSHIKAWA

("Yoshikawa''), and avers and alleges as follows:

VS.

. :: r. i:r.:i:,lil:; iS a fuli, tfue' âlid

; i r,:Ï o¡ r,ec*slrt*Y4ffÅEnce'

29300t2D066163.2

Clerk Circuil Cqurt, First Circuit



PARTIES

1. The Association is a Hawaii nonprofit condominium association existing pursuant

to Hawaii Revised Statutes Chapter 5148, formed in accordance with and govemed by the

Declaration of Condominium Property Regime recorded in the State of Hawaii Bureau of

Conveyances as Document No. 93-089469 on June I,1993, as amended ("Declaration") and the

Bylaws of the Association of Owners of Kalele Kai in the State of Hawaii Bureau of

Conveyances as Document No. 93-8747A recorded on June 1,1993, as amended ("Bylaws").

2. Yoshikawa is a member of the Association, and owns Apartment No. 106, also

known as THi006, and Boat Moorings Nos. 28-33 appurtenant thereto, at the residential

condominium project known as Kalele Kai, located at 1 Keahole Place, Honolulu , Hawaii 96825

("Property"), by.virfue.of the Apartment Deed (With Boat Moorings), recorded in the State of

Hawaii Bureau of Conveyances as Document No. 2010-1 65562 on November i, 2010.

3. DOE Defendants l-10 are persons, corporations, entities or govemmental units

which in some manner presently unknown to the Association are liable to the Association, have

engaged or involved in the activities alleged herein and/or were in some manner responsible for

the injuries or damage to the Association, and whose true names, identities and capacities are

presently unknown to the Association or its attorneys. The Association will substitute the true

names, identities, capacities, activities and/or responsibilities when the same are ascertained.

4. The acts and omissions alleged herein occurred in the City and County of

Honolulu, State of Hawaii. The amount of damages suffered by the Association as a result

theri:of is in excess of the jurisdictional requirements of this Court.

FACTS

5. The Declaration and Bylaws run with the land.

2
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6. The Deciaration and Bylaws are restrictions stated in to Yoshikawa's

Apartment Deed.

7. As a member of the Association and an owner of a unit at Kalele Kai, Yoshikawa

is obligated to comply strictly with the Decla¡ation and Bylaws.

8. Declaration $5 restricts the use of the boat moorings to boats no larger

than twenty-three (23) feet in length.

9. Pursuant to Declaration $5, all boat moorings at Kalele Kai are limited

coflìmon elements, with the exception of Boat Moorings Nos. 7 and 8, which are

common elements.

10. Declaration $5 provides in part (emphasis added):

Common Elements. One freehold estate is hereby designated in all of the
remaining portions and appurtenances of the Project (hereinafter referred to as the
"common elements"), including specifically, but not limited to:

(a) The Land in fee simple;

(b) AII structural components [...];
(c) AII walkways. including the boat mooring walkwavs. and interior

û) Two (2) boat moorings (designated B7 and B8 on the Condominium
Man). The boat shall be restricted to use bv boats no than twenty-three
(23) feet in length and shall be subject to that certain Declaration of Protective Provisions
dated January 30, 1991, recorded in the Bureau as Document No. 91-026955, as amended
(hereinafter referred to as the "Declalation of Protective Provisions (Hawaii Kai
Marina)") and any rules and regulations promulgated thereunder, this Declaration, the
Bylaws and any house rules adopted by the Board. All remainins boat moorinss of the
Proiect shall be designated as "limited common elements" appurtenant to
ÀasianalaÂ condom inirrm ¡rnifo oo ¡locn¡iho.l ln ofoil lraroin Íraln-. t...1

I 1' Declaration $5 further provides in part (emphasis added)

Limited C n Elements:
The following common elements, (hereinafter refened to and designated as

"limited cornmon elements"), are hereby set aside and reserved for the exclusive use of
certain condominium units, and such condominium units shall have appurtenant thereto
exclusive easements for use of such limited common elements. The limited common
elements so set aside and reseryed are as follows: [. ..]

3
29300tu2a66463.2

L



(b) All boat moorinss shall he bv the letter *B'and a number.
Condominium unit 3110 initiallv shall h annurtenant thereto boat moorinss BI
through 86. inclusive, and B9 through 860, inclusive, as designated on the
Condominium Map. Notwithstanding any provision of this Declaration, the Developer,
as the initial owner of condominium unit 31 10, shall have the right to amend this
Declaration (l) prior to the conveyance of condominium unit 3110, to transfer and
redesignate any unsold boat moorings from condominium unit 3110 to any other
condominium unit(s), and (2) as often as is necessary thereafter, to transfer and
redesignate any unsold boat moorings from any condominium units owned by the
Developer to any other condominium unit(s). Such transfers and redesignations shall be
effectuated by amendments to the Declaration signed by the Developer and recorded in
the Bureau. Such condominium units shall enjoy the exclusive use of the boat moorings
appurtenant thereto, subject to that certain Declaration of Protective Provisions (Hawaii
Kai Marina) and any rules and regulations promulgated thereunder, this Declaration, the
Bylaws and any house rules adopted by the Board. The relocation and/or removal of boat

AS

be adopted by the Board. Notwithstanding any provision of this Declaration, owners
shall have the right to transfer and change the designation of boat moorings which are
appurlenant to their respective condominium units by recordation in the Bureau of an
amendment to this Declaration and appropriate conveyance document, both signed by the
seller and the buyer of the boat mooring, and their respective mortgagees, if any.

The boat moorine shall be restricted to use bv boats no larger than
twentv-three l23l in lensth, The owner of a condom unit to which a
boat mooring is appurtenant. at such owner's sole expense. shali maintain and

a safe
owner fails to and/or repair the boal moorins in a sood. safe and clean

be oerformed and actual cost of such work nlus a administrative
fee as may be levied by the Board shall be charged to the owner so long as the
Association fi) has orovided the o'nmer with wriren notice of the maintenance
and/or r.epair work. the estimated cost of such work and. the estimated

of the
owner fails to notifu the Association in lwitine within seven (7) days of owner's

s notrce made
who will

perform such work- and the date such work will besin.

12. The Declaration $13 provides in part (emphasis added):

compliance with Declaration, Bvlaws and the Act. AII owners, their
tenants, families, ernployees, servants, guests, and any other persons who may in
any manner use the Project, shall be bound bv and comrlly strictly with the

I This sentence was added by the Tenth Declaration Amendment recorded in the State of
Hawaii Bureau of Conveyances on August 28,2A09.

29300t2t2066463.2
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provisions of this Declaration, the Bylaws, the Act, all agreements, decisions
and determinations hv the Associa tion as are lawfullv made or amended
from time to timq, that certain Declaration of Restrictive Covenant (Private Park)
dated June 3,1991recorded in the Bureau as Document No. 9f i 19313
(hereinafter referred to as the "'Declaration of Restrictive Covenant (Private
Park)"), and the Declaration of Protective Provisions (Hawaii Kai Marina), and
failure to comnlv with anv of the same shall be srounds for an action to
recover sums due for damages or iniunctive relief. and anv other remedies
available in law or in equity, mai4tainable bv the Board or managing agent on
behalf of the Association or, in a propq case, by any aggrieved owner. [...]

13. In early 2011, the Association requested an assessment of the condition of

its marina consisting of the boat mooring walkways and boat moorings for repairs and

maintenance.

14. Pursuant to recommendations received from by two qualified consultants,

the Association awarded a contract to Bellingham Marine to perform repairs and

renovations to the Kalele Kai marina. These repairs and renovations were completed in

2012.

15. In2Al2, the Association assessed each boat mooring owner a special

the marina. Yoshikawa was assessed $12,000 pursuant to his ownership of six

appurtenant boat moorings.

16. On or around November 30,2012, Yoshikawa, through his representative

Kazuhiko Udagawa, informed the Association of his intent to purchase a Riviera 43

Offshore Express, measuring approximately 49 feet and 4 inches in length.

17. Prior to Yoshikawa's purchase of a Riviera 43 Ofßhore Express, the

Association, through both its Resident Manager and General Counsel, advised

Yoshikawa of the Declaration's 23 foot boat length restriction, that Yoshikawa lacked

appi;:val to moor aboat in excess of 23 feet in length at Kalele Kai, and that the Board ofl
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Directors of the Association objected to Yoshikawa's intention to moor a boat in excess

of 23 feet in length at Kalele Kai.

18. The foregoing communications by the Association were expressed in

person and in writing to Yoshikawa, his agent, Mr. Udagawa, and his fiancé and now

spouse, Maiko Sakata (Yoshikawa), and in writing to his legal counsel.

19. Notwithstanding multiple communications of the Association's objections

and concerns made to Yoshikawa, and without Association approval, Yoshikawa

proceeded to purchase the Riviera 43 Ofßhore Express which he named the "ROLA,"

and moored the ROLA for the first time at Kalele Kai on October, 28,2013, one (1) day

before Mediation was scheduled to cofitmence between the parties.

20. The Association through its Resident Manager issued a writtenNotice of

Violation to Yoshikawa, and made subsequent written demands upon Yoshikawa to

remove the ROLA and comply with the Declaration, yet Yoshikawa remains in violation.

21. From October 28, 2013 to present, Yoshikawa continues to moor the

ROLA Kalele Kai, in ongoing and material violation of the Declaration's 23 foot boat

length restriction.

21. The ROLA is the only boat presently moored at Kalele Kai in violation of

the Declaration's 23 feet boat length restriction.

COUNT I
Declaratory and Iniunctive Relief

22. The Association incorporates by reference herein allparagraphs in this Complaint

as if fully set forth herein.

6
29310t2t2066463.2



23. Pursuant to Hawaii Revised Statutes Chapter 632, andRule 57 of the Hawaii

Rules of Civil Procedure, the Association seeks declaratory relief and final adjudication as to the

rights and liabilities of the parties herein, as follows:

(a) That Yoshikawa has materially, intentionally, and openly violated the23-

foot boat length restriction set forth in the Declaration $5.

(b) That the Kalele Kai boat dock area and boat moorings were and are

designated properly as limited corrunon elements in accordance with Declaration $5.

(c) That the special assessment for repair costs which was imposed on

Yoshikawa, and all other appurtenant boat mooring owners, was and is valid, proper, and

in accordance with Declaration $5-

24. The Association seeks injunctive relief and the issuance of a permanent injunction

which compels Yoshikawa to immediately and permanently remove the ROLA from Kalele Kai,

in accordance with the Declaration and Hawaii law.

COUNT II

25. The Association incorporates by reference herein all paragraphs in this Complaint

as if fully set forth herein.

26. Yoshikawa, as an owner at Kalele Kai and member of the Association, is

obligated to comply strictly with the Association's governing documents, including the

Declaration, Bylaws and House Rules pursuant to the Declaration $13 and HRS $ 5|4B-II2.

27. Yoshikawa has breached the Association's goveming documents, which entitled

the Association to damages, in an amount to be proven attrial.

PRAYERS FOR RELIEF

The Association respectfully prays that the Court GRANT the following relief:

7
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A. A declaration that Yoshikawa has materially, intentionally, and openly violated

the Declaration's 23-foot boat length restriction, and he has failed to comply skictly with the

restriction in accordance with his obligation owed as a member of the Association and anowner

at Kalele Kai.

B, A permanent and mandatory iqjunction that compels Yoshikawa to strictly,

immediately, and permanently comply with the Declaration, remove the ROLA from Kalele Kai,

and permanently enjoin Yoshikawa from mooring a boat at Kalele Kai over 23 feeÍ.in length.

C. A declaration that the Kalele Kai boat dock area and boat moorings were and are

designated properly as limited common elements in accordance with the Deelaration.

D. A declaration that the special assessment for lepair costs imposed on Yoshikawa

and all other boat mooring owners was and is valid, proper, and in accordance with the

Declaration.

E. A ruling that Yoshikawa breached the Association's governing documents and is

liable to the Association for damages, including, but not limited to, general, compensatory,

special and punitive damages, in an amount to be proven attnal:

F. For an award in favor of the Association for its reasonable attomeys' fees and

costs from Yoshikawa; and

G. For such other relief which this Couft finds is just and equitable,

DATED: Honolulu, Hawaii, February 20,2015.

CHRISTOPHER SHEA GOODWIN
JOHN D. ZALEWSKI
JANA M. NARUSE
Attomeys for Plaintiff
ASSOCIATION OF OWNERS OF KALELE KAI

8
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HA\MAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

cIVrL NO, 15-l -0102-01 KTN

SUMMONS
Plaintiff,

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1-10,

Defendants

SUMMONS

STATE OF HAWAII

TO THE ABOVE-NAMED DEFENDANT

You are hereby summoned and required to file with the Court and serve upon Plaintiffs

attorneys, Christopher S. Goodwin AAL, LLLC, whose address is at Pacific Guardian Center,

vs.

Pettit, whose address is Pacific Guardian Center, Mauka Tower, 737 Bishop Street, Suite 2600,

Honolulu, Hawaii 96813,an answer to the First Amended Complaint that is attached. This

action must be taken within twenty (20) days after service of this summons upon you, exclusive
ì

of the day of service.

If you fail to make your answer within the twenty (20) day time limit, judgment by

default will be taken against you for the relief demanded in the First Amended Complaint.

This summons shall not be personally delivered between 10:00 p.m. and 6:00 a.m. on

premises not open to the general public, unless a judge of the above-entitled court permits, in

writing on this sutnmons, personal delivery during those hours.
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A failure-to obey this summons may result in an entry of default and default judgment

against the disobeying person or party.

DATE ISSUED: Honolulu, Hawaii, FES 2 0 ?015

F. OTAI(E

CLERK OF THE ABOVE- COURT

fìr 4 i
iï t.-¡L

(,r

2
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Jana M. Naruse

From:
Sent:
To:
Cc:

Subject:

Terry revere <terry@revereandassociates.com>

Sunday, February 22,20L5 L1-:06 PM

Kitty Quach
lauren@revereandassociates.com; John Zalewski; Jana M. Naruse; Christopher Shea
Goodwin
Re: Yoshikawa vs. Assn of Owners of Kalele Kai

Ja na,

Your letter is not clear. Unless someone says otherwise from your side of the ledger before the close of business
tomorrow, we will indeed begin collection efforts. We assume that your letter means no, the insurer paying your bills
won't be complying with the award of fees and costs despite the fact that that part of the award is non-appealable. lt is
quite obvious that your office is placing the interests of the insurer paying your bill over the interests of your client, the
AOAO.

It is unfortunate that Mr. Goodwin and the Board are either unwilling or unable to advocate for the interest of the
AOAO over the insurer and are choosing to place the assets of the AOAO.

lf your office and Mr. Goodwin's both told the insurer to pay now, it would be doing so

Rather than lecturing us about considering Hawaíi law, or making bogus threats against our client, please read the
arbitration provisions of 5148 more carefully and start considering your ethical obligation to protect your client. lf there
isn't a letter in your file advocating to the insurer that it pay the fees and costs immediately I trust you and Mr. Zalewski
will be prepared to explain that to the owners given the duty of undivided loyalty that you owe to them.

Please pass this on to the insurer and the entire Board

Thanks,

Terry

Sent from my iPhone

On Feb 20,2015, at 9:19 AM, Kitty Quach <KKQ@caselombardi.com> wrote:

Good morning:

Please see attached Ms. Naruse's letter dated February 20,2OL5 (also faxed earlier today)

Kitty Quach, Secretary to
John D. Zalewski,
MichaelG. Kozak
Jana M. Naruse
Case Lombardi & Pettit
Pacific Guardian Center, Mauka Tower
737 Bishop Street, Suite 2600
Honolulu, Hl 96813
(B0B) 547-5400

1
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(808) 523-1888 (fax)
E-mail: kkq@caselombardi.com

CONFIDENTIALITY NOTICE: This e-mail may contain confidential information that is legally privileged.
Do not read this e-mail if you are not the intended recipient. lf you have received this transmission in
error, please notify us immediately by replying to the e-mail or by telephone at (808) 547-5400 and
destroy the original transmission and any attachments without reading or saving the transmission in any
manner. Thank you.

Member of Lex Mundi, the World's Leading Association of lndependent Law Firms.

<2104258 1 2015-02-20 Letterto Revere re TDN.PDF>
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF'KALELE KAI,

CIVIL NO. I 5-1-0102-01 KTN

NOTICE OF HEARING ON MOTION
Plaintiff,

HII'OSHI YOSHIKAWA;
DOE DEFENDANTS 1-10,

Defendants

NOTICE OF HEARING ON MOTION

TO: TERRANCE M. REVERE, ESQ.
LAUREN C. McDOWELL, ESQ.
Pali Palms Plaza
970 N. Kalaheo Ave., Suite 4301
Kailua, Hl96734

Attorneys for Defendant HITOSHI YOSHIKAWA

PLEASE TAKE NOTICE that the MOTION FOR DETERMINATION AND

ISSUANCE OF A STAY shall come on for hearing before THE HONORABLE KAREN T.

NAKASONE, Judge of the above-entitled Cour1, in her Courtroom at KaahumanuHale,TTT

vs

Punchbowl Street, Honolulu, Hawai'i 96813 on

o'ci+ckdL .m., or as soon thereafter as counsel can be heard.

DATED: Honolulu, Hawaii, Februarv 24.2015.

. ZALEWSKI

Lwit tç' ,207s, at q

JANA M. NARUSE
CHRISTOPHER SHEA GOODV/IN
Attorneys for Plaintiff
ASSOCIATION OF'OWNERS
OF KALELE KAI
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

ASSOCIATION OF OWNERS
OF KALELE KAI,

cryIL NO. ls-l-0102-01 KTN

CERTIFICATE OF SERVICE
Plaintiff,

HITOSHI YOSHIKAWA;
DOE DEFENDANTS 1-10,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that the foregoing was served on the following persons by the following

me:ins on the following date:

VS

TERRANCE M. REVERE, ESQ.
LAUREN C. McDOWELL, ESQ.
Pali Palms Plaza
970 North Kalaheo Ave., Suite A30l
Kailua, }jL96734

Attorneys for Defendant
HITOSHI YOSHIKAWA

Email Attachment
First Class United States Mail

DATED: Honolulu, Hawaii, February 24,2015

JOTTÑô. ZALNVSKI
JANA M. NARUSE
CHRISTOPHER SHEA GOODWIN
Attomeys for Plaintiff
ASSOCIATION OF OWNERS
OF KALELE KAI
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